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1 STIPULATION
It was stipulated and agreed by and between2

counsel for the respective parties,3 and the witness,

McGUlGAN, that the reading and signing of the4

following deposition be waived.5

6

McGUlGAN,7

having been produced and first duly sworn as a witness8

9

testified as follows:10

DIRECT EXAMINATION1 1
1

BY MR.12 RUVOLO:

Good morning, McGui gan. My name i s Pete r13 Q Mr.

Ruvolo , and I'm an attorney with the Justice14

Department, and we represent the Environmental15

Protection Agency.16

We've brought this civil action against1 7

Con ra i1 regards to alleged groundwater contamination18 i n
Elkhart Yard in Indiana.out at the19

think you know you've met Mr. E rm i 1 i o ,20 I

who is an attorney for Conrail, and Mr. Cunningham, who21

represents Penn Central, which was the predecessor to22

Co n ra i 1 .23

24

understand. please don't hesitate to say so. If you25

!
If there's any question I ask that you don't
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on behalf of the Plaintiff herein, was examined and
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need a break or would like to take a break at any time,1

2 just raise your hand and we'll do that. And let's go

from there.3

Give us an address,4 please.

5

6

7 Q And a telephone number at which you can be
8 reached.

Area Cod9 A

McGuigan, you were served with a notice to10 Q Mr .

take deposition under subpoena, were you not.11 to be
here today?12

13 A
14

But you did receive it and you15 Q I see . are
here?16

A17 Yeah
You were requested at that time, I18 Q Okay.

to bring any documents that you might have in19 th i nk,
regard to your employment.20

A Yeah.21

Did you bring any documents?Q22

A23 No .

There was a cover letter with that notice.Q24

was there not. advising you that you were not a party25
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I received a letter in the mail to James
McGuigan, which is not my name.

(b) (6)

(b) (6)
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1 to this act i on
A2 Yes .

3 Q and that you had a right to counsel if you
desired. And you chose not to, correct?4 so

(Nods head affirmatively.) Right.5 A

Q She can't hear the nod.6

Okay. Tell us a little bit about yourself.7

You’re now retired?8

A Yes .9

Q And when did you retire?10

A January 1 , 1 987.11

Q And how long had you been with the railroad?12

I retired from CSX. I had been with13 A I was

employed by CSX from April the 4th, 1976.14

Q Who i s CSX?15

That is the merged corporation consisting of16 A

Seaboard Coast Line, Atlantic Coast Line,17 L & N,

Clinchfield, Chessie System, B & 0 and Western18

Maryland.19

Q Have you had any relationship at all with Penn20

Central?21

A Yes .22

Q In what capacity?23

Pr i or to April 1, 1976, I was employed by PennA24

Central. The last position I had was chief mechanical25
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officer.1
And how long had you been with Penn Central?2 Q

Since it was formed by the merger of the New3 A

York Central and the Pennsylvania Railroad.4
And have you ever had anything to do, or wereQ5

you employed with Conrail?6

I was never, employed by Conrail.A7 No .
And as chief mechanical officer,Q8

you stationed. or where was your9

In Philadelphia, Pennsylvania.10 A
And what were your functions andQ11

responsibilities overall.12

I had the overall responsibility for the13 A

maintenance and repair of all the rolling stock of the14

Locomotives and freight cars.Penn Central Railroad.15

pr i ma r i1 y . Prior to Amtrak.16 And the passenger cars.
Did you have anything to do with tank cars?17 Q
I didn't hear you.18 A

Q Did you have anything to do with tank cars?19

contrasted to freight cars.As20

21 A Tank cars ?

Uh-huh. The cars that. you know, they22 Q

I know what you're talking about.23 A I know. I

1 i ke any other car.don't they're24 I mean

Uh -hu h .Q25
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had to keep them under repair1 A and keepwe 3

and inspect them and so on and so forth.2 them goi ng.
And as chief mechanical officer.3 Q did you

actually run a shop.4

supervisor for other mechanical officers in various5

yards?6

I was on the staff of theI was the7 A

presi dent.8

9 Q Uh -hu h .

my primary responsibility was to10 A And , as such,
develop the practices and the policies that the company11

generated for the repair of their equipment. And a12

major part of my responsibility was the budgetary13

14

were in bankruptcy,15

Q Was part of your responsibility the16

determination of the ordering of materials and supplies17

for the repairs?18

The actual ordering of the materials and19 A

supplies was done by our purchasing department.20

But did you have a say in what was ordered orQ21

what type of equipment or materials were used?22

Well, i f a supplier would come in with a23 A

he or his firm claimed were the superiorcommodity that24

to some others that we were using, we would. of course.25
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controls and restraints that were necessary, because we
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1 investigate that, particularly if it was more cost

effective.2

3 Q Okay.

4 We had a small group of engineers,A chemists, I

be 1i eve, that this type of commodity would be referred5

6 And they would investigate it, and either acceptto .

it or reject it.7

if a material was declared8 Q for example,So ,

9 possibly hazardous.

determi ne that,10 whether it should be used or not, but

it might be determined by the chemists or somebody in11

12 that department? If there was to be a change in the
13 use of a mat er i al that you

were using?14

certainly wouldn*t use anything that15 A

would be in violation of any16 toxic. you know --or ,

from an environmental stand.17

that.18

19 Q I know you would not do thatNo ,

i n t en t i onal 1 y ,20

there were products at one point that21 But ,

were used on a day-to-day basis by everybody in this22

23 For example, carbon tetrachloride was used ascountry.

a cleaning fluid by tailor shops. Then came a point24

25

Well, we

it would not be your function to
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I mean, we wouldn't do
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And that was taken off orproduct wouId be used.1

the usage was reduced.reduced2

Would that be a function of yours or would3

a function of somebody else in Penn Centralthat be4 who

Stop using this product and start usingwould say:5

this p roduct,6

nonhazardous?7

if the product were going to be usedWell,8 A i n
the maintenance of equipment, it would be the9

responsibility of my group to determine if that met10 al 1

the environmental regulations.11

if it were going to be i f the product12 Now ,
was going to be used for some other purpose. such as13

14

paint from a structure or something, that would be the15

of the user department that was inresponsi b i1i ty16

charge of that wo r k.17

was going to be used on cars andIf it18

it would be the mechanical department's1 ocomoti ves,19

it all depends on what the productrespon si b i1i ty. So,20

was designed for.21

Do you recall what products were in use otherQ22
I mean, I know you have the actual parts to thethan -23

other than that, dolocomotives or the engines. But ,24

you recall what kind of products were used for cleaning25

because it's less hazardous, or it's
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degreasing or something of that nature?1 or

I do not recal 1 .2 A

prior to becoming the chiefQ Did you,3

mechanical officer, did you yourself work on repairing4

locomotives or freight cars or others?5

When I first started to work for theA6

Pennsylvania Railroad, in March of 1948, after I7
I started on a traininggraduated from college.8

a management-training program. And we were9 program,

moved around the system, actually observing firsthand10

the work that was going on on the floor. so to speak.11
Then we were placed in different levels of12

supervision and, depending upon our progress and13
development and so forth, we were promoted to higher14

and higher positions.15

So, when it comes right down to actually16

having a job as a mechanic in a diesel shop, I17 no ,

a car repair repairman in a carnever did. Or a job as18

that wasn't theyard. I I was19 no ,

type of work that I was do i ng .20

of an administrative function?Q21 Yours was more

Exact 1y.A22

Your responsibi1ity was the operation of theQ23

department as a whole, not a particular24

That's r i ght.A25

I never did.
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1 Q
2 that was
3 the period that Penn Central was involved in the

4 bankruptcy situation. policy or

5 of that

6 si tuation?

7 A What

I i mag i ne8 Q Well, I mean,

It went into bankruptcy in 1970.9 A

10 I imagine there were some cost-cuttingQ Ri ght .

11 measu res taken.

12 certainly there was.A Well, Every nickel was
squeezed as hard as it could.13 We were operating under

14 very severe monetary restrictions. And every

15 opportunity, you know, that came up, that would permit

us to perform our work properly but at less cost.16 we

17 could adopt, natural 1y.

18 During that period of time, rather than

19 rather than cut corners as far as. you know, safety was

20 I elected to start a program of massiveconcerned,
We retired many.21 retirement of equipment.

many freight cars that were right on the borderline as22
far as being repaired or not being repaired.23 because we

had just so many maintenance dollars, and they had to24

25 be spent very wisely.

Was there a change in 
y

a change in attitude at Penn Central because

You mentioned before that, in '76,
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job , per se.
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And rather than try to spread that out over1

we elected to2

start a policy of attrition, rapid attrition of the3

equipment, and thereby we could spend our money on4

freight cars that were more up to date. and at the same5
time do a reasonable job as far as keeping them6

ru n ni ng.7

That was probably the well. that was our8

during that period of time.ma j or policy. I suppose.9

Q10

a modern i zat ion11

Ri g ht .A12

at the same time?13 Q

And we kept the place runningThat's r i ght.A14

you know, Conrail took it over.until ,15 up

Did Penn Central own most of these freightQ16
or did they1 7 cars,

yes and no. They I think most ofWell,A18
them were probably on equipment trusts, which was a19

form of 1 easing.20

it was equipment trust financing that wasEar 1i er on.21

done.22

How about the locomotives?Q23

Same thi ng.A24

oSame thi ng.Q25

I
the entire fleet of 200,000 freight cars.
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Would you characterize it as a downsizing but

Later on, most of it was leasing.
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Were there particular yards that did repairs1

of locomotives or freight cars or tank cars?2

that's another thing3 A We

that we started. We couldn't afford to keep all the4

shops open, so we would close several of them and5

concentrate our efforts on the major points.6 Rather

than have them all cut up, die on the vine.7 we elected

to eliminate an awful lot of facilities or concentrate8

put our money where we had the more9 our work elsewhere.

better skills,modern machinery, in the way of10

employees and so forth. That's the general of what we11

di d .12

Are you familiar with some of the yards as toQ13

For example, we had heard thattheir specialty?14

Altoona was the key point for locomotive repairs.15 I

16 A Al toona was . It was the major location.
Q And Dearborn, was that another major setup.1 7

18 or

A Dearborn?19

Was there anything?Q Yeah. Or did that come20

afterwards with Conrail, after Penn Central?21 Dearborn,

22

Ch i cago?23

We didn't have any major mechanical facilities24 A

in Mi chi gan .25

0
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Yes, yes, yes.
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Where else would they have been?1 Q

We had a major locomotive2 A I p resume you're

asking3 about locomotives?

4 Q Yes .

The major locomotive facility was in Juniata,5 A

which was in Altoona, in the Altoona area.6 We also had
a major locomotive repair point in Collingwood, outside7

of Cl eve 1 and .8 There were other locations that I would

9 but they were important.not term as major, But

10 certainly Dearborn, there wasn't anything in Dea rbo rn.
11 Q How about freight cars?
12 A Whe re ?
13 Q Freight cars.

Oh , f rei ght cars.14 A
Q As contrasted to locomotives.15

16 A Our major freight car repair shop was
Pennsylvania, which is outside ofHo 1i daysburg,1 7

Al toona. And also Beech Grove, Indiana, which we18

successfully sold to Amtrak.19
Q Uh - hu h .20

21 A One other location that I had forgotten about
was Wilmington, Delaware, where we repaired our22

electric locomotives.23 But they were pretty much on the
way going out anyway.24

Q What, if anything, was out at Elkhart?25
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Elkhart was not a major location.1 A

2 Q For repairs

For repa1rs.3 A

equipment repairs.Q4

I would characterize Elkhart as primarily aA5

filling-station operation.6

Q Was the humping operation in existence at7

Elkhart?8

But I'm not familiar with that.A I believe so.9

I believe they were humping.10

Q Di d you ever have anything to do with the11

Elkhart Yard other than general overall supervision?12

A No .13

McGuigan, there was a memorandum that you14 Q Mr .

i f Isent around way back when can find it15 which

I'd like to mark as Exhibit A, i f you wou1d.16 Let's let

her mark it, fi rst.1 7

(Thereupon, the document last-above referred18

to was marked for identification as Plaintiff's19

Exhibit A.)20

That's Exhibit A, Peter?MR . ERMILIO:21

RUVOLO; Yes.22 MR .

Do you have an extra copy?MR . CUNNINGHAM:23

I'm really not going to go into24 MR . RUVOLO:

You're welcome to look at it.it line by line.25

2S

s
1
Q 
Z 
S
2
5 
0.< 
o z 
§
□J
Vi<
s cc o



—-»

17

(Tendering document.)1

Sure .MR . CUNNINGHAM;2
BY MR. RUVOLO:3

identify it a little better.Q Just let me It ' s4

a memorandum dated January 20th, 1975, the subject5

being electrical cleaners.6

1

about the circumstances surrounding that memorandum,8
how it arose and what your purpose was and who these9

peoplG were that you sent it to.10

can I say something. exp lain this to youA Well,11

a little bit, our procedures and the way we operated on12

the rail road?13

But it can be on the record.Q14 Yes .

This letter is what I wouldA Okay. term a15

desk ten letter.16

Q Me a n i ng?17

wh i ch, I be 1i eve, i sA Wri tten by R.T.N. ,18

with a stenographer by the initials of W.Mr . Noonan,19

I don’t know.what the W stands for.Now,20

whatever her name might be.21

Q I fol 1ow.22

that's who wrote the letter.A Okay.23 Now,

And who was Mr. Noonan? What was his positionQ24

at the t i me?25

s
CD

S

1
Q
Z 
a
S z

<
Q

2
£ 
<
s 
(X o

Wanda, or

I was wondering if you could just tell us
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Mr, Noonan worked for Mr. Reed, and I believe1 A

Reed was our chief chemist. And he was a chemist2 Mr .

that worked for Mr. Reed.3

you've got to understand that4 Now, without

18 years old.this 1etter i s, you know.5

Q Okay.6

normal procedure is that someone wouldA . The7

as I explained before, be giveni n with a product.8 come

Reed wou1d p robabiy,ass i gn,9 to Mr . Reed . Mr.

into i t. Mr. Noonan would lookMr. Noonan here to look10

11 into'it.

decided to make a change.Apparently, he Al 112

field over my signatureout to theletters went13

(sic) of what they were. And he wouldi rregardless14
and it would go out. And theseprepare this 1etter.15

you'll notice this copy over here16 this over here
Reed.17 went to Mr.

And Mr. Reed made this note. One of the18

And he changedpeople he sent it to was Mr. Noonan.19

Noonan's 1etter. You'll notice he said to20 Mr .

I have changed this letter by adding so21 Mr . Noonan:

to the top of it and so on and so forth.22 many people

Reed's handwriting?that is Mr.Q So23

that's Mr. Reed . That's Ken Reed's24 A Yeah,

handwr i t i ng,25 see.
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1 Q Okay.

A this 1etter wou1d2 Now,

Q That's on3 page two.

A That's on4

who would the gentlemen be that are listedQ And5

to be copied on that?6

to be copi es?A Oh ,7

Q8 Yes . On page two.

let me see i f I can answer thatA We 1 1 .9

quest i on. Understand, it was 18 years ago.10

Q I understand.11

White was on my staff as generalA J. C.12

superintendent of system shops. As such, he had13

overall jurisdiction of Ho 1idaysburg , Juniata,14

Col 1i ngwood, Beech Grove.15

Q Okay.16

A Feeley, I don't know who Feeley I don't1 7

who Feeley is..remember18

Simpson was our chief medical officer.19 Dr . He
was the one that the various company nurses and company20

doctors, they evidently reported to him.21

Q Why would he be notified?22

I don't know why he was notified, unlessA23

there ' s something here that would involve the medical24

department.25
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1 Q Who is Feeley again? I'm sorry.

2 A Huh?

3 Did you mention who Feeley was?Q

I don't know who Feeley i s .4 A I may know, but I

it's so long ago.have forgotten.5 I mean,

I beli eve,6 Sherron,

was probably the vehicle through which this commodity7

That's generally the way it happens.8 came to us.
Q Okay.9

He would be the actual man that would purchase10 A
the commodity.11

being substituted for the12 Q Ri ght . One that was

other.13 Is that right?

14 A Ri ght .

He takes over and he15 Q orders i t.
He takes over and he16 A order s it.

I be 1i eve Zimmerman was our17 Zi mmerman,

18 mater i als man . He would distribute the product after

it was o rde red. It would be ordered and sent to a19
central storehouse, and then he would perform the20

distribution of it to the various points .21

22 Q I follow.

Frank Manganaro, I remember him.A He was our23
environmental specialist. He was supposed to keep us24

clean as far as the ERA was concerned. He was the25

(7»
OO 

s 
cn 
<o

1 
s z
S 
o 
5 
CL 

<
Q
Z 

g 
£
< 
-I

2 cr O

is a purchasing agent. He



21

expert on all the environmental rules and regulations1

that were in effect2

Okay.3 Q

so he naturally would be a copier for thisA4

letter .5 .

Okay.6 Q

he was the chief chemi st .A7

And Harl ey, Harley, he reported to Har 1ey .8 E. T.

Harley was our general superintendent of 1ocoraoti ve9

or equipment engineering, Ieng i neer i ng, bel i eve was10

He was on my staff.his title.11

And the gentlemen on the top were allQ12

These were all let's see.A Let's see, who13

These were a 1T these were al 114 were these people?

They were out in the field.regional people. They15

were all out in the field.16

who was who here.Let me see, These peop1e17

here on the right were in the major shops. thinkI18

Reed was referring to. The shopthat's what Mr.19

20 managers.

Q Okay.21

names at the top ofHe put the shop managers22 A I

this letter to also receive a copy. If you notice.23

that's what he put down here.24

he was in Juniata. And25
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Ken Reed, as I said.

And Mr. Fadale.
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1 Boughton was in Boughton, Boughton, Bo u gh t on . I

believe Boughton was in Collingwood.2

Thigpen was in Wilmington, Del aware.3 And

Brennan, where was Brennan? I don't remember4 where

He could have been in BeechBrennan was now.5 Grove,

but I don't6 I don't I'm not sure.

Q The original eight in the left column and the7
8 column, they were just mechan i ca1center
9 A Yeah, yeah.

the mechani cal department?10 Q i n

They were mechanical superi ntendents.11 A Let's

was in New York, was in Pittsburgh, one12 see , one one

was i n.Detroit, one was in Indianapolis,13

Ch i cago. I don't remember where he was now. I don't14

remember15 that.

But they were all basically out in the field.16

At that time, do you know who would haveQ1 7

jurisdiction over the Elkhart Yard? Would it be18

Chicago,19

20 A I don't remember.

Now, what would happen after a memo like this21 Q

When I say "what would happen,"22 was i ssued? what would

happen to the original product? Would it be23 used up

and then substituted as ordered when the newfproduct24

came i n, or would it be destroyed. or what?25
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this letter says that the use of it1 A Well,

the use of that type of cleaner v/ill bewould be2

di sconti nued effective immediately. So , they wouldn't3

would presume they would do something withi t ,4 so Iuse
know what they would do with it.it.. I don't I don't5

know.6

I don't7 I don’t even even

to tell you the truth.know what this8 i s ,

Apparently some sort of a solvent whichQ i s9

a degreaser or something.used as10

A Uh - hu h .11

You've never had any12 Q
We object to the editor!alMR . CUNNINGHAM:13

Not evidence. But I just want to note14 comments.

that.15 -

Object!on noted.16 MR . RUVOLO:

BY MR.1 7 RUVOLO:

You , yourself, had nothing personal to do with18 Q

the ordering or the usage or anything of this19

equ i pment ?20

A Not at all.21

Or of this substance?Q22
our practices were that theseA See ,23 No , no .

I'll make an editorial commentletters24 would go out

off the reco rd.25

I don't even
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Off the record.1 MR . RUVOLO:

(Off the record.)2

3 BY MR. RUVOLO:

Q Keeping in mind, at the time, they may not4

have been considered hazardous materials.5 are you aware

of any product that was used that might have contained6

carbon tetrachloride or tetrachloride ethylene or other7

materials that were subsequently considered hazardous?8

1 am not fami1i arNo,9 A I'm not. withno .

anyth i ng of that sort.10

Are you aware of any changes that were made11 Q

12 via the chemistry department or by Mr. Noonan or

Reed because of changes in definition as13 Mr . to a
hazardous material?14

I imagine there were others.15 A Well, But I am
speci f i ca11y.16 not familiar with them. Those people

were charged with the responsibility of seeing that the17

hazardous materials were not going to be used. And18
this is an indication that they were doing their job.19

20 as I 1ook at it.

As far as I personally was concerned, I had no21

knowledge of any of this type of material.22 speci f ic

Did any of your responsibilities cover the23 Q

sh i pment24

25 A The what?
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the shipment of materials containing those1 Q

chemi cals, or any other chemicals? Did any of your2

responsibilities as chief mechanical officer, did any3

of your responsibilities include the shipment of4

liquified materials or liquified chemicals?5

other than the inspection of the carsA We 1 1 ,6

no matter if it was shipped by a customerthemseIves,7

8

of the car. we would check the wheels.9 make sure the
car was safe to travel. that sort of thing. That would10

be our sole responsibility.11

We would not route the car. We wou1dn't12 put

We wou1dn'tthe car in a particular train.13 we may

have had instructions as to where these cars were14

but wesupposed to be located within a train. wouldn't15

have anything to do with that.16

If there was an incident involving aQ1 7 major

spill of a chemical. would you be called into it as18

part of your function, or would this be somebody else's19

responsi bi 1i ty?20

Back in the early when this was i t21 A

Still wasn't really a major i t wasn't as22

important - let me put it that way as it is today.23

24 We were just beginning to recognize the country

just beginning to and Congress just25 was
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beginning to realize the importance of the dangers1
of hazardous material.2

And a fledgling department was pretty much3

being formed in Penn Central at that time. And4

Frank Manganaro, who was on my payroll, was a very5

He was our director ofimportant part of that.6

environmental regulations, or something like that.7 I

forget now.8

But it's quite possible he would be cal led9

But it would only be well after the wel1 afteri n .10

the fact. The wreck would probably be cleaned up and11

i t wou1dn't be athe cars rerai 1 ed . And , you know,12

it would be the operatingresponsi bi 1i ty13

department's responsibility to clean up a wreck14

and determine whether anything was hazardous or15

not .16

They would be the ones that would have the1 7

waybills covering the contents of the car, and whether18
it was hazardous or nonhazardous.19

It was pretty much the operating department's20

let meAlthough I could see comingresponsi bi1i ty.21

I could see coming down the roadput it that way22

where this was going to become of greater and greater23

importance to any company in the United States.24

Okay.25 Q
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1 could aImost see this coming at the time,1 A

2 you know.

the mechanical department wasas far as3 But ,

concerned, we would not be called in on a ma j or4

derailment of this sort. It would be the operating5

department then that would handle it.6

7 If there was an emergency repairQ necessary,

would that be8

9 A Huh?

if there was an emergency repairQ I said,10

necessary in a given situation, that would be also11

under the operating department, or the yard12

superv i so rs ?13

That would be the yard supervisorsA14 J

the operating department, or the car inspectors that15

worked in the yard, or the car repairmen that worked on16

You know, we had a lot of little ripthe rip t rack.1 7

tracks where a car would come in. it needed a broke18

a pipe, or something like that, and they would replace19

the pipe20

Uh-huh .Q21

or something like that.A22

Okay . I have no furtherRUVOLO:23 MR .

Thank you, Mr. McGuigan.questions.24

Hope I helped you.THE WITNESS:25

again,
j
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V.
CROSS-EXAMINATION1

BY MR .2 CUNNINGHAM;

Q I have a few questions, McGu i gan.3 Mr . My name

is Pierce Cunningham.4

If you see it inA My name is McGuigan, Pi e rce .5

wr i ti ng. so don't even look at6 you can't pronounce it.

i t in wr i ti n g.7

my grandfather was from Ireland.Q We 1 1 ,8 H i s

M- c -G- a- u - g - h and no one else ever9 MeGau g h,name was J

knew how to pronounce that. so you may have something10

i n common here.11

12

you would have worked for Penn Central,understand i t,13

or something s.imilar to Penn Central, between 1 948 and14

19 7 6; i s that right?15

A Ye s .16

Q It is my understanding, further. that you had1 7

to do whatsoever with Elkhart,nothi ng Indiana,18

railyard, other than perhaps from some distant19

administrative post; is that right?20

A That’s right.21

You knew where it was. But as far as theQ22

daily operations, you had nothing to do with Elkhart,23

Indiana; is that right?24

A Uh-huh.25
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p ri mar i 1 y , your responsibilities were1 Q And ,

through the ranks, the mechanical division of2 you rose

and you eventually rose to bethe Penn Central,3 the

chief mechanical officer; is that r i gh t ?4

Ri ght , finallyr i gh t . I attained that5 A exalted

po s i t i on ,6 yes.

of yourAnd most 1 i fe then wasQ Right.7 spent

the administrative end rather than,i n shall8 we say ,

the shop end; that right?i s9

I did not T didn’tA perform wo r k in10 Yes .

the shops.11

What about the reporting of hazardous spills.12 Q

the late 60s , betweenlet's say, i n J13

you have any recollection. Mr . McGuigan, of how such14

spills were reported. or how they were handled by Penn15

Central at that time? In terms of the paperwork.16 1 et ' s

1 7 say .

What kind of pape rwo r k?A18

Well, what I want to know.Q that's Was there19

any paperwork associated with. let's say. the spill of20

the contents of a tank car into the ground in those21

days?22

Not that I can recal 1 .A23

From a fire standpoint, do you recall whetherQ24

there was any kind of procedure in place to notify25
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those in command from the field level up between 19651

and 1970? Or would that be someone else's department?2

I don't understand your question.3 A

It's not the clearest thing in theAll right.Q4

wo rid.5

Would you have knowledge of whether or not6

there existed as a procedure at Penn Central between7

1965 and 1970 a method of reporting spills in8

ra i 1 y a rd s ?9

I don't reca11. I really don't recall.A10

Probably Mr. Manganaro may be the betterQ11

is that right?to ask there;12 person

We 1 1A13 ■

Because he was in the departmentQ14
0 intimately involved in doing15 A He was more

environmental work than anyone else that I can recall.16

on the railroad, the operating departmentSee ,1 7

was the department in charge of clearing wrecks. They18

had possession of the waybills. They wou1d they19
would be would have the knowledge of thethe ones that20

of the cars.21 contents

was going to ask you a fewQ All right. I22

Who was the head of thequestions about that.23

operating department in the days that I'm talking24

about, ! 6 5 to25

4
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I think I thinkWell ,-1 A Oh , God. I've got

The operatinga problem with the semantics here.2

department consisted of three major subdepartments:3
the engineering department4 the mechanical department,

and the transportation department.5

the head of the operatingThe operati ng6

the executive vice-president ofdepartment was-T

He was the man that I worked for.operations.a
this case?0 who was that in Do you recal 1?9 And

worked for was Mr.The10 A

Flannery, and the one before that was Mr. Smucker.11

And those gentlemen, are they stillQ Okay.12
living?13

A I have no i dea.14
Do you have any idea where they are?Q15

16 A I do not.

I assume they worked with you in Ph i 1adelp hi a;1 7 Q

is that right?18

A19 Yes .

when you refer to. in your testimony, the20 Q So ,

operating department was responsible for cleanup.21

waybi 1 Is, those were the gentlemen who would22 et cetera.

have knowledge of those kinds of things?23

I should have probably said theA Well,24

the transportation25 transport at i on department,

to
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department.1

Okay.2 Q

We alvvays used, to refer to3 it as the operatingA

department.4
And Flannery was then the head of the5 Q

transportation department?6

No .7 A

Who was head of the transportation department8 Q

during the time we're talking about?9

and that would be, I10 A

th i nk , Hasselman was head of theHasse 1 man.11

Gordon was head of thetransportation department.12

And Wiggin was head of theengineering department.13

mechanical department.14

So, during the mid-'60s to 70s, they were the15 Q

key p1 ayers.16

Well, Wait a minute. TheyA1 7 no .

Q Is that18

I was not made chief mechanical officer untilA19

19-- 1 970 . ' 71 ? Let me think.J an uary 1 ,20

■71 .21

But, thinking back five years before thatQ22 t

Hasselman would have been head of the transportation23

department?24

Five years before then. I was not chief25 A
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0

1 mechanical officer.
I'm trying to find out who in2 Q Right.

transportation would have been3

A We 1 14

the key players.Q5

Hassel manA Well, let's see, it would be6 no ,

before It would probably be Mose Harris,Hassel man.7

A. M. Ha r ri s .8

M . Harri s,Q A . then Hasselman?9 So there was an

A Then Hassel man,10 yes.

gent 1 emen now?Q Where are those11

no idea.12 A I have

have sort ofQ lost track of them?So yo u13

A Yes .14

they were in Philadelphia.Q Again,15

A That's r i ght.16

Q I think it was your testimony that, although17

Penn Central was pinching pennies towards the end,18

there were nowh i ch wo u 1 d be 70s ,»19

20

insisted on th at.None at a 11 .A No, I21 no .

There were nd22

Q Okay.23

We would simply put a car aside. If weA24 No .

didn't have the money to repair that car or locomotive.25
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we would just simply set that aside.1 I would not
to be done on our equipment that was2' pe rmi t the wor k

3 up to standard. I wouId notunsafe, was not I wou1d

4 not do t h at .

5 You've been shown Exhibit A,Q Okay. and you

generally what that memo was.6 recal 1 And that i s an

of concern for safety;7 examp 1e was it not ?

8 I con si der it to be;Oh ,A y es .

9 0 And i t s purpose correct me if

is primarily for a fire10 I'm wrong to prevent a

11 fi re hazard; isn't that right?

12 as I said before,Well, I don't I'm notA

This is the first time13 familiar with this. I may

14 have seen this before.

15 If I have seen it before.it in years. I don'tseen
remember that.16

1 7 Calling your attention to, fo r examp 1e,Q this
last paragraph of page one of18 the memo, wherein i t

19 to reeducate some of our
smoke or20 personnel so that they do not use flames where

21 petroleum distillates are being used." What does that

document)?Does that assist you (tendering22 mean?

23 let's see here. (Examining document.)Well,A

If I interpret this memo correctly, chlorinated24

solvents were discontinued because of the fire hazard.25

r
but this is the first time I've
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1 That's what I wanted to know.Q Okay. I think

my quest ion.2 I answeredyou've

my interpretation.3 That'sA

I thought that memo was intended for it.Q Well,4

CUNNINGHAM: And I thank you. That's all5 MR .

the quest ions I have.6

CROSS-EXAMINATION7

ERMILIO:8 BY MR .

my name is Jim Ermilio, and0 McGu i gan9 Mr .

represent Conrail, as I explained earlier. Just a10

couple brief questions.11

You mentioned that you did not author the memo12

You didn't write that.that is13 Exh i bi t A .

14 A No , no .

Do you remember seeing the memo back during15 Q

that t ime peri od?16

17 A No .

Do you know what the purpose of the memo was,Q18
other than your interpretation today as you read19

th rough i t?20

Other than my interpretation today, this is21 A

the first time I've seen it. I don't know I have no22

idea what the background of this might be.23

You mentioned that Mr. Reed and Mr. Noonan24 Q

authored the memo.25
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written by R.T.N.,1 A This memo was wh i ch i s

2 Mr . Noonan's initials; yes .

3 Q Did you speak to Mr. Noonan around the ti me
that he4 wrote that memo?

A I never saw this. I don't reca115 No . even

seeing6 this.

You didn't discuss it with him, either?7 Q

8 A No .

So you don't know why he wrote it?9 Q

A10 No .

Do you know what effect that memo had on theQ11

use of chlo r i nated solvents around the system?12

they discontinued using it, because13 A I presume
toldI them not to14

Discontinued using it effective immediately?15 Q

that's what the letter says; yeah.16 A Well,

And if a memo was sent like that, would that17 Q

instruction be followed across the system?18

it's like everything else.Well, the19 A

the best of your knowledge.20 Q To

21 A To yes .

And whether it was followed or not, it would probably22

be fo1 lowed up by either Mr. Reed or Mr. Noonan or23

24 someone.

Was that a general procedure for Mr. Reed and25 Q
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Mr . Noonan?1

it depended upon theIt depended upon2 A

3 ci rcumstances.

Q Okay.4

If it was something that was critical to us,5 A
it certainly would be followed up very closely.6 But i f.

it was something in the ordinary course of busi ness,7 i t

could fall into a category of instructions going out8 to
the field from headquarters.9

I'm certainly not naive enough to think t h at10

everything that was sent out from headquarters was11

It was our intent that theyfollowed 100 percent.12

let's put it that way.should be,13
I

Do you know whether these instructions wereQ14

fo 1 lowed ?15

A No , I don't.16

Reed or Mr. Noonan be the ones toQ Would Mr.17

that question?18 an s we r

idea. You'd have to ask them.I have no19 A

you remember any discussion of theOkay.Q Do20
solvents back during that timeuse of chlorinated21

period?22

A No .23

I have no further questions.MR . ERMILIO:24

I just have a couple withMR . CUNNINGHAM:25
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regard1 I’m sorry, Pet er.

2 MR . RUVOLO: That's o kay.

3 CUNNINGHAM : I'll finish up.MR . I had it on

my mind, and it's only a few.4

FURTHER CROSS-EXAMINATION5
6 BY MR. CUNNINGHAM:

and those people were in aQ Reed, Noonan7

department. They were in the chemical8 separate

A They were i n what I would term a subdepartment9

of our engineering section. Harley was our general10 Mr.

superintendent of equipment engineering. And Mr. Reed11

and Mr. Noonan and Other technical people of that12

nature, they would work for Mr. Harley.13 And Mr. Harley

worked for me.14

Q How large a department was that15 that dealt

with chemical substances that were used?16
17 A I don't I don't remember how 1 arge it was .

Q Well, approximate! y.18

Well, I know there wereA more than Noonan and19

Reed in 1 t, but I don't know. I don't know.20

Did they have their own21 Q 1 aborato ry?
There was a laboratory in existence in22 A

Collingwood, outside of Cleveland.23 Whether that

whether that laboratory was used in this particular24

ci rcumstance, I do not know.25
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That's all the questions I1 MR . CUNNINGHAM:

have.2
REDIRECT EXAMINATION3

4 BY MR . RUVOLO:

I think what you were trying, in answer toQ5
Ermilio's questions, was that, at times like6 Mr .

that were going on, you know, between cost cutting and7
people trying to make their points in administrative8

et cetera, you had no way of knowing whether a9 way s,

memo such as that would be carried out; isn't that10

true?11

Say that again. I can't quite understand what12 A

13 by it.you mean

The company has financial problems.14 Q
A15

You're in a cost-cutting mode, and youQ Okay.16
have people that work for the company that will react1 7
in different ways when they are ordered to cut costs.18
So that if there were a policy that came down that they19
could save money on by not implementing right away, you20

- the chances are that it might have been lefthave no21

the same, correct?22

Obj ect i on.23 MR . ERMILIO:

It's a very poor 1y-stated. 24 MR . RUVOLO:

quest i on .25
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I.really don't know.THE WITNESS: I can't1

answer that question.2

BY MR . RUVOLO:3

Were there any instances that came to yourQ4

attention where you know people did not follow a5

directive such as that?6r

No ,A No , no.7 no .

Were there any disciplinary procedures putQ8

case people didn't follow a directivei nto effect i n9

Or any other safety d i rect i ve?such as that?10

a directive of thisWell, nature, whichA11 was

sent out to the field, i t wouId be to the people that12

were addressed at the top of the letter, to take this13

particular instruction and disseminate it to the14

various little shops and filling stations and what have15

were under their jurisdiction.you that16

Q I see.17

A18

see that these particularresponsi bi 1i ty to19

ca r ri ed out. This i f they failedinstructions were20

it would be grounds for discipline.to do th i s? Yes,21

grounds for discipline.It would be Because this is a22
letter from chief mechanical officer that should bethe23
fo 1 lowed out by the people in the field.24

the general procedure. As far as me,That's25
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myself, goi ng out to Elkhart at 3:00 o'clock1 in the

2 morning to see i f this particular solvent was used. no ,

that would not be my function.3 that would not

could ask you: What have you been4 Q And if I

doing si nee 19 76?5

Pl ayi ng gol f .6 A

Playing golf.7 Q

I have to take that back. When I left8 A No .

1 eft Penn Cent ra1 , I came down here9 when I and worked

I ret i red from CSX . I worked for10 at CSX. the Seaboard

I came down here,Coast Li ne. the11 a

property was conveyed to Conrail on April12 1 , 1976, and

I started working down here on April the 4th,13

system vice-president of operations for the Seaboard14

Coast Li ne. I subsequently retired from CSX in 1986,15

16 January 1, 1 98 6 .

Thank you.17 MR . RUVOLO:

That ' s all.18 MR . CUNNINGHAM:

19 ERMILIO: We're finished.MR .

(Witness excused.)20

(Thereupon, the deposition was concluded at21

approximately 11:15 a.m.)22

23

24

25

(
No questi ons.
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CERTIFICATE1

STATE OF FLORIDA )2

COUNTY OF DUVAL3 )

RPR-CP, and Not ary4 I,

Public, State of Florida at Large, do hereby certi fy5

of Taking Depositionthat pursuant to Notice in the6

sat at the U.S. Attorney's7

Office, 311 West Mon foe Jacksonville, DuvalStreet ,8

time stated hereinabove, andCounty , Florida, at the9

Esqui re.RUVOLO,10 was attended by PETER H. on behalf of

the United States of America; JAMES A. ERMILIO,11

Attorney for Consolidated Rai 1. Corporation;Esqui re.12

PIERCE E. CUNNINGHAM, Esquire, Attorney for Penn13

McGUIGAN,14

who was by me first duly cautioned and sworn to testify15

the whole truth, and carefully examined, thereupon16

testified as is hereinabove shown, and that the17

testimony of said witness was reduced to typewriting18

under my personal supervision.19

I further certify that pursuant to stipulation20

by and between counsel for the respective parties, and21

the witness, that the reading and signing of the22

deposition by the witness was waived.23

I further certify that I am neither counsel24

nor attorney to any of the parties in said cause.25 nor

t

above-entit1ed cause, I
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relative or employee of such attorney or counsel,1 nor
financially interested in the result of the said cause.2

I further certify that I have delivered the3

original of this transcript to PETER H. RUVOLO,4

Esquire, on behalf of the United States of5 Amer i ca.
WITNESS my hand and official seal in the City6

of Jacksonville, County of Duval, State of Florida,7

this day of March, A . D. , 1 993 .8
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